A.  PERIES,  Administrator  of  JAMES  YARD,  Plaintiff  in 
Error, 

v. 

MARIANO  DE  AYCINENA,  Executor  of  JUAN  FER- 
MIN  DE  AYCINENA,  Defendant  in  Error. 
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PEDIGREE  OF  THE  FAMILY  OF  AYCINENA. 


IN  THE  SUPREME  COURT  OF  PENNSYLVANIA, 
EASTERN  DISTRICT,  of  December  Term,  1841.  No.  12. 


A.  PERIES,  Administrator  de 
bonis  non  cum  testamento  an- 
nexo,  of  JAMES  YARD, 
(Plaintiff  in  Error.) 

v. 

MARIANO  DE  AYCINENA, 
Executor  of  JUAN  FERMIN 
DE  AYCINENA, 

(Defendant  in  Error.) 


> 


Writ  of  Error,  to  the  Dis¬ 
trict  Court  for  the  City 
and  County  of  Philadel¬ 
phia. 


Dec.,  1838.  No.  466. 

j 


Statement  of  the  case  by  the  Defendant  in  Error, — 
and  Plaintiff  below. 

This  action  was  brought  by  Mariano  de  Aycinena,  execu¬ 
tor  of  Juan  Fermin  de  Aycinena,  against  Mrs.  Anne  Freling- 
huysen,  Executrix  of  James  Yard;  the  executrix  died  while 
the  suit  was  pending,  and  Adolphus  Peries,  administrator  de 
bonis  non  with  the  will  annexed  of  Mr.  Yard,  was  substituted 
as  defendant. 

The  plaintiff’s  claim  was  for  money  paid  and  services  ren¬ 
dered  by  Juan  Fermin  de  Aycinena,  for  James  Yard,  in  his 
life  time,  as  his  agent,  and  a  small  sum  paid  by  Mariano  as 
executor  of  Juan  Fermin. 

The  declaration  contains  five  counts  for  money  paid  and 
services  rendered  by  Juan  Fermin  in  his  life  time,  and  two 
counts  tor  money  paid  and  services  rendered  by  Mariano  de 
Aycinena  as  executor  of  Juan  Fermin  after  his  death.  Under 
the  two  last  counts,  the  plaintiff  recovered  two  items,  of 

1 


(  4  ) 


$4  50  and  $12  62,  in  all  $17  12.  These  sums  were  paid 
for  drawing  a  power  of  attorney  and  power  of  substitution,  exe¬ 
cuted  by  Juan  Fermin  in  his  life,  and  paid  for  by  his  executor 
Mariano  after  his  death.  The  defendant  at  the  trial,  took  no 
exception  on  this  point,  but  after  verdict  moved  in  arrest  of 
judgment,  as  appears  by  the  reasons  annexed  to  the  record, 
but  not  set  out  in  the  paper  book  of  the  defendant.  The  plaintiff 
below  on  the  argument  offered  to  release  the  sum,  but  the 
defendant  declined  to  accept  the  offer. 

The  agency  of  the  plaintiff’s  testator,  Juan  Fermin,  began 
in  the  following  manner. 

In  1808,  Mr.  James  Yard,  on  behalf  of  himself  and  sundry 
merchants  formerly  of  Philadelphia,  sent  out  to  the  Marquis 
Aycinena,  at  Guatemala,  the  power  of  attorney  and  letters  of 
instruction  given  in  evidence. 

Under  this  power  the  Marquis  acted  in  prosecuting  Mr. 
Yard’s  claim  for  his  losses  by  the  Asia  and  Dolly,  until  22d 
December,  1814,  wdien  he  died,  leaving  a  will,  by  which  he 
appointed  his  widow  Juana  Pinol,  and  his  brothers,  Jose  and 
Juan  Fermin,  his  joint  and  several  executors. 

The  only  executor  who  acted  was  Juan  Fermin  ;  Jose,  the 
other  executor  never  acted.  He  went  to  Spain  in  the  Mar¬ 
quis’s  life-time,  and  remained  there  until  he  died  in  1826. 

The  Marquis,  the  original  agent,  dying,  and  leaving  the 
business  of  his  agency  unfinished,  Juan  Fermin,  the  executor, 
had  the  prosecution  of  the  business  of  the  agency  cast  upon 
him  by  the  law  of  Spainish  South  America. 

The  most  eminent  lawyers  and  counsellors  at  Guatamala 
proved  that  by  the  Spanish  law,  when  an  agent  or  attorney 
dies  after  instituting  a  suit,  the  agency  devolves  upon  the  heirs, 
provided  they  are  fit  to  discharge  it. 

It  was  also  proved  that  the  heirs  of  the  Marquis,  (using  the 
word  in  its  strictest  sense,)  were  minors  at  his  death.  They 
were,  therefore,  unfit  to  assume  the  agency.  It  devolved  upon 
the  executor,  Juan  Fermin,  who,  it  was  proved,  had  no  choice 
in  the  matter,  as  Mendez,  the  judge  arbitrator,  before  whom 
Mr.  Yard’s  claim  was  presented,  testified  that  if  Juan  Fermin 
had  refused  to  act  in  the  case,  he,  the  judge  arbitrator,  w'ould 
have  compelled  him  to  do  so.  (Page  ilO,  10th  Interrog.) 

After  the  death  of  the  Marquis  Vicente,  Juan  Fermin  ad¬ 
dressed  two  duplicate  letters  to  Mr.  Yard,  under  the  date  of 
the  18th  July  1818,  informing  him  that  he  had  assumed  the 
agency,  and  the  steps  he  had  taken.  Juan  Fermin  subsequently 
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addressed  to  Mr.  Yard  three  triplicate  letters  under  the  date  of 
3d  September,  1818,  to  the  same  effect.  These  letters  were 
all  duly  received  by  Mr.  Yard. 

Mr.  Yard  in  his  memorial  to  Congress,  states  that  upon  the 
death  of  the  Marquis  de  Aycinena,  the  charge  of  this  case 
devolved  on  Juan  Fermin  de  Aycinena. 

That  in  addition  to  the  exigency  of  the  Spanish  law,  Air. 
Yard,  in  his  life  time,  ratified  the  agency  of  Juan  Fermin,  the 
plaintiff’s  testator,  in  the  strongest  possible  manner.  In  his  me¬ 
morial  to  the  Florida  commissioners,  (pages  81,  82,)  Mr.  Yard 
says,  in  Dec.  1814,  the  Marquis  de  Aycinena  died,  and  the 
charge  devolved  on  Juan  Fermin.  He  repeats  more  than 
once  that  Juan  Fermin  was  his  agent ,  and  the  letters  of  Juan 
Fermin,  as  his  agent,  are  referred  to  in  the  memorial,  consti¬ 
tuting,  with  other  documents,  the  evidence  by  which  he  sup¬ 
ported  his  claim,  which  the  treaty  of  1819  had  transferred 
from  the  government  of  Spain  to  that  of  the  United  States. 

The  contents  of  this  memorial  of  Mr.  Yard  are  attested,  by 
him,  under  oath  as  just  and  true. 

Mr.  Yard  in  his  correspondence  with  his  principals  at  home, 
speaks  in  the  strongest  terms  of  the  services  of  the  Marquis 
and  Juan  Fermin  (p.  99  and  105,)  and  retained  a  large  sum  of 
money  in  his  hands  to  meet  this  claim.  This  sum  on  the  3d 
Aug.  1834,  amounted  to  $70,087  49,  since  which  it  has  con¬ 
siderably  increased  (p.  105.)  Mr.  Peries  says  it  has  been 
kept  entirely  separate  and  distinct  from  the  private  con¬ 
cerns  of  Air.  Yard  and  is  held  strictly  as  a  trust  for  the  benefit 
of  the  parties  who  might  be  finally  adjudged  to  have  a  right 
to  it,  and  is  not  introduced  into  the  assets  of  the  estate  of  Mr. 
Yard.  (p.  109.) 

The  agency  was  diligently  carried  on  by  Juan  Fermin,  and 
large  sums  of  money  expended  by  Juan  Fermin  out  of  his  own 
funds  for  the  use  of  Mr.  Yard,  from  the  year  1814  to  1822, 
when  he  died. 

The  judicial  documents  of  the  proceedings  at  Guatamala, 
the  depositions  of  witnesses,  and  the  memorial  of  Mr.  Yard, 
show  that  after  the  death  of  the  Marquis,  Juan  Fermin  de 
Aycinena  alone  acted  in  the  capacity  of  sole  agent  for  Air. 
Y7ard. 

The  payment  of  $8551  02J  by  Juan  Fermin  to  Echeverria, 
(pages  00,  01,)  is  one  of  the  most  important  items  in  the  account. 
The  introduction  of  the  name  of  the  Marquis  de  Aycinena,  as 
one  of  the  executors,  in  the  receipt  of  $8, 551  02 1  was  plainly 
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a  mistake ;  the  young  Marquis  de  Aycinena  was  under  age, 
and  never  was  one  of  the  executors  of  the  Marquis  Vicente 
de  Aycinena.  It  was  also  proved  by  Echeverria  himself  that 
this  sum  was  paid  to  him  in  silver,  by  Juan  Fermin  himself,  at 
the  house  of  Juan  Fermin,  when  no  person  was  present  but 
Juan  Fermin  and  Echeverria,  (page  41,  6,  7,  8  Interrogatories.) 
This  fact  was  also  proved  by  all  the  other  testamentary  and 
documentary  evidence  given  in  the  case. 

It  was  also  proved  that  at  the  time  the  payment  of  88,551  02£ 
was  made  to  Echeverria  that  the  young  Marquis  was  in  a  far 
distant  province  of  Leon,  at  Nicaragui,  (page  90.)  The  young 
Marquis  de  Aycinena  now  alleged  that  he  had  most  of  that 
payment,  no  one  made  any  claim  for  it,  although  now  more 
than  25  years  have  elapsed,  six  of  which  have  been  occupied 
in  litigation.  The  documentary  and  oral  evidence  on  this 
part  were  given  in  evidence  to  the  jury  without  objection  or 
exception,  and  the  Court  left  it  to  the  jury  to  say  whether  the 
payment  had  been  mad e  jointly  by  Juan  Fermin  and  the  Mar¬ 
quis  de  Aycinena,  or  by  Juan  Fermin  alone,  stating  that  in  the 
latter  case  the  plaintiff  would  be  entitled  to  recover. 

On  the  trial  it  appeared  that  the  old  Marquis  de  Aycinena 
in  his  decline,  had  employed  one  Valle  to  assist  him.  Valle 
was  a  lawyer;  it  is  proved  by  Palomo,  one  of  the  judges, 
(page  40,  7  Intterrog.)  that  he  was  employed  by  the  old  Mar¬ 
quis  in  his  life  and  afterwards  by  Juan  Fermin  in  the  capacity 
of  a  lawyer,  but  never  as  attorney  in  fact.  In  support  of  this 
evidence  his  name  is  never  stated  as  the  attorney  of  Yard,  in 
any  of  the  documents  containing  the  pleadings,  in  the  manner 
that  the  names  of  the  old  Marquis  and  Juan  Fermin  are  intro¬ 
duced.  The  employment  of  Valle  has  no  concern  with  that  of 
Juan  Fermin,  he  was  paid  by  the  Marquis  and  Juan  Fermin, 
and  his  claim  has  no  bearing  upon  the  agency  of  Juan  Fermin. 
This  ground  was  not  urged  on  the  motion  for  a  new  trial  in 
the  Court  below.  (See  reasons  for  new  trial.) 

No  evidence  was  offered  by  the  defendant  to  disprove  the 
fact  or  value  of  these  services,  and  the  services  themselves 
are  referred  to  by  Mr.  Yard  as  being  on  the  point  of  attaining 
absolute  success  when  the  capture  of  St.  Augustine  interrupted 
them.  From  April,  1815,  Mr.  Yard  suffered  his  agent,  Juan 
Fermin,  to  manage  the  business  as  he  best  might,  and  never 
advised  him  of  the  fact  of  his  application  to  the  government  of 
the  United  States,  or  of  the  steps  taken  under  it;  in  1818,  he 
was  duly  advised  by  five  letters  of  his  agents  then  being  in  the 
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expenditure  of  large  sums  of  money  in  the  prosecution  of  the 
agency,  and  he  used  these  letters  to  support  his  claim  upon  the 
United  States.  He  never  addressed  a  line  to  his  agent,  but 
left  him  to  shift  for  himself,  while  he,  Mr.  Yard,  received 
$124,000  in  cash,  from  the  United  States  Treasury.  The 
entire  ignorance  at  Guatamala,  of  the  Florida  Treaty,  and 
Mr.  Yard’s  silence,  left  Juan  Fermin  to  continue  to  act  stren¬ 
uously  in  the  agency  up  to  his  death. 

In  the  course  of  the  argument  of  the  defendant’s  counsel, 
he  contended,  as  matter  of  law,  that  Juan  Fermer  was  not 
authorized  by  the  laws  of  Spanish  America  to  take  charge  of 
and  continue  the  agency,  this  the  judge  refused  to  do.  (Page 
13.) 

The  plaintiff’s  counsel  contended  that  the  question  of  the 
agency  of  Juan  Fermin  for  Mr.  Yard  was  a  question  of  fact, 
and  should  be  left  by  the  Court  to  the  jury,  to  be  determined 
by  them  upon  the  evidence  adduced  in  the  case. 

It  was  proved  that  the  Florida  treaty  of  1819,  was  not  rat¬ 
ified  until  1821,  nor  promulgated  until  afterwards,  nor  were  its 
details  known  at  Guatamala,  even  up  to  the  date  of  the  depo¬ 
sitions  in  1827. 

On  the  trial  the  defendants  presented  no  points  on  which 
they  asked  the  Court  to  charge,  but  excepted  to  certain  parts 
of  the  charge  after  it  had  been  delivered  to  the  Jury. 
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